Chapter 4

Unlawful Detention

“They are like dogs and if you allow them to believe at any point that they are more than
dogs then you’ve lost control of them.”

— US Major General Geoffrey Miller*

The Coalition and the lragi government are holding thousands of Iragi citizens in
arbitrary and unlawful detention. The great majority of the detainees have not been not
been charged with a crime, nor are they allowed to defend themselves against accusations
or have a trial in a court of law.

Heavily-armed soldiers make the arrests. Frequently, they are English-speaking US
troops, whose orders the Iragis may not even understand. The soldiers often take many
people simultaneously into custody — during neighborhood sweeps and house searches, at
checkpoints, and in round-ups of all kinds. They nearly always make arrests without
judicial warrants or evidence of wrong-doing.

The Red Cross has described house arrests as follows: “Arresting authorities entered
houses usually after dark, breaking down doors, waking up residents roughly, yelling
orders, forcing family members into one room under military guard while further
searching the rest of the house and further breaking doors, cabinets and other property.
They arrested suspects, tying their hands in the back with flexi-cuffs, hooding them, and
taking them away. Sometimes they arrested all adult males present in the house,
including elderly, handicapped or sick people. Treatment often included pushing people
around, insulting, taking aim with rifles, punching and kicking and striking with rifles.
Individuals were often led away in whatever they were wearing at the time of arrest —
sometimes in pajamas or underwear — and were denied the opportunity to gather a few
essential belongings such as clothing, hygiene items, medicines or eyeglasses.”? The Red
Cross has also mentioned many allegations of theft of personal property, including
money and automobiles, by arresting troops.® The Red Cross noted in 2004 that 70-90%
of those taken into custody appeared to have been arrested “by mistake.™

Thousands of Iraqis Arbitrarily Held

Since the early days of the occupation, US forces have taken thousands of Iragis into
custody for “security” reasons. By January 2004, the official detainee list numbered
8,500.° In late 2005, mass detention operations before the elections swelled the prisoner
numbers still further.® Though the Coalition announced major releases during the summer
of 2006, the Baghdad security operations in early 2007 boosted detainees to a record
18,000 by the end of March.” In addition, the US and its partners hold many hundreds in
intake facilities, where detainees are not yet registered and counted.® Others are likely to



be held, as in the past, in secret detention centers, CIA interrogation sites and other
“ghost” locations.’

The detainees include women, the elderly, and even two hundred juveniles, according to
a July 2006 IRIN News estimate.'® Reports speak of children as young as ten years old
having been held for long periods.** Many have suffered from serious trauma as a result
of their prison experience.’® US General Janis Karpinski, former commander of prison
guards in Irag, told military interviewers that she met a boy in a US prison who was listed
as an eleven-year-old but looked closer to eight. The boy was crying, she said, and asking
for his mother.*®

In April, 2007, the US announced that the average length of detention was one year, but
that eight thousand Iragis had been held longer than a year and 1,300 for more than two
years.™ Because of regular releases and new arrests, US forces have deprived a very large
number of Iraqis of their freedom and exposed them to the harsh prison system, since the
occupation began. No one has counted the total, but Amnesty International comments
that in aggregate “tens of thousands of internees” have been held in arbitrary and
extrajudicial detention.®

Outsourcing Detention to Iraqi Authorities

In the second half of 2004, after the Coalition had transferred sovereignty to the interim
government, Iragi authorities asked for control over all detainees. The Coalition refused.
But in the aftermath of the Abu Ghraib scandal, political and legal developments in the
US had imposed limits on military detention practices in Iragq.® So commanders turned
over hundreds of prisoners to the Iragi Ministries of Defense, Justice and Interior, the
latter a highly militarized department with little civilian police experience and a harsh
sectarian reputation.'” Iragi-held prisoners were not legally under US or Coalition
authority, but they were still largely under US control or influence.®* Scores of US
advisors were working with Iragi authorities, including at detention sites. During Iraqi
interrogations, US intelligence personnel could be present and even in a supervisory role,
while preserving deniability.”® Iraqi military and security forces were of course making
their own arrests while Coalition arrests continued at a rapid pace. As a result, the
country-wide prisoner count grew by a factor of four from April 2005 to April 2007. %

Iragi-controlled detention centers are reportedly extremely crowded and operate with
scant regard for legal standards. Iragi authorities have not allowed international
monitoring visits by human rights organizations or the Red Cross.”* Even an Iraqi
government legal committee was denied access to the notorious Kadhimiya detention
center in early 2007.22 Though Iragi law does not allow the Ministry of Interior to hold
prisoners, it continues to do so. During 2006, several scandals revealed Iragi prisons to be
exceptionally brutal. Reports in 2007 indicate that, if anything, conditions have gotten
worse.? Human Rights Watch has commented that, to its knowledge, the plentiful US
advisors have done nothing to promote detainee rights in this abusive atmosphere.?*



In mid-2005, the Iragis held about 5,000 detainees.”> By May 2006, the number in lIraqi
custody had grown to 13,300.%° And by March 2007, driven by the Baghdad security
operations, there were almost 20,000 in Iragi prisons and detention centers.?” This rapid
growth has led to abusive over-crowding.?® In April 2007, Iragi inspectors found 827
prisoners jammed into a Mahmudiya facility built for 300 and in Muthana air base they
found 272 in a jail intended for 75. In some cases six people were crowded into a cell
intended for one.?® New prisons are being built, but the number of prisoners probably has
overtaken the building program.

Unclear Legal Status

The US holds the vast majority of its prisoners in an unclear legal status — without
definition of their rights. US authorities have used the vague terms “enemy combatants,”
“security detainees,” “security internees,” and “persons under custody.” The Coalition
has refused to use the standard terminology -- “prisoners of war” or “criminal detainees”
— for which legal rights are clearly specified under international law, domestic US law,
and military doctrine. In effect, the detaining authorities do not recognize the rights of
those they are holding. In this legal no-man’s-land, Iragi prisoners have no recourse, no
way of demanding rights, and no way of proving their innocence or gaining their release.

US authorities rarely bring charges against detainees or bring them to trial in Iraqi courts.
Official Coalition figures from November 2005 report that only 1,301 detainees had
received trials since the beginning of the occupation®® — probably less than one in fifty of
all those held until that time. The US insists on its right to hold these prisoners, based on
what it chooses to call “military necessity” or “imperative reasons of security.” In
international law these terms are generally thought to have a limited meaning, for a short
duration in wartime emergencies. It is thoroughly implausible that jailing tens of
thousands of persons without charge or trial can be defended in these terms.

Responding to complaints about arbitrary arrest, the Coalition developed a system of
review, which in theory gave all prisoners a chance to have their case examined. The
Combined Review and Release Board (CRRB), set up in August 2004, is composed of
both Iragi and Coalition representatives, but it has recommending powers only and is not
binding upon the Coalition.** Prisoners’ status is said to be reviewed at least every six
months. The system for those held by UK forces is similar. Though reviews are more
frequent, no lraqi officials are part of the review panel. The prisoners cannot appear
before either of these panels, nor can they have a lawyer represent them. The evidence (if
any) is secret. Rules of due process do not apply. So the panels do not remotely fulfill the
ordigzary practices under domestic US and UK laws or the requirements of international
law.

Many legal authorities and international human rights bodies believe that long periods of
incarceration without due process, especially in secret facilities and without any contact
with families, constitutes by itself illegally abusive treatment.®® Families also suffer —
from worry, anguish and often economic difficulty.



Coalition commanders eventually release most prisoners, after months of detention,
interrogation and uncertainty. Releases are often as arbitrary as the original arrests. One
prisoner may be released after a month, another after six months, another after a year or
more, with no clear difference between the cases — and absolutely no explanations,
apologies or proper compensation given for the months of incarceration. Even the manner
of the release can be punitive. US forces have released some prisoners injured or sick
from bad treatment. At Camp Nama, near Baghdad, after weeks of punishing
interrogation, some prisoners were driven deep into the Iragi desert and released there at
night.3* UK forces have also allegedly released penniless prisoners at night, along a
deserted highway, miles from the nearest city.*®

Secret Imprisonment

International law requires occupation forces to register prisoners promptly, make them
accessible to Red Cross visits, and inform families and friends of their whereabouts.
These rules prevent “incommunicado detention,” since a lack of independent oversight
often leads to bad conditions and abuse.®*® But in Irag, Coalition commanders have
frequently ignored these requirements. They have failed to keep an up-to-date and
accurate central prisoner register and they have failed to fully and regularly disclose
prisoner names.” They have held hundreds and perhaps thousands of hidden or
unregistered detainees in local prison camps or in secret interrogation centers, where the
detainees have remained incommunicado and invisible for weeks or even months, a
practice in direct breach of US army doctrine which sets a twelve hour limit to holding of
detainees prior to registration.®® Even in central prisons like Abu Ghraib, interrogators
have kept “ghost detainees” by moving them around to avoid any encounter with Red
Cross inspectors.®® Some prisoners have allegedly been transferred out of Iraq to secret
interrogation centers in foreign locations.*

In one case, documented by the UK Prime Minister’s office, an elderly Iragi woman was
“lost” after being arrested in a round-up at the beginning of the war. Finally, after many
months in what Downing Street admitted was a “black hole” of invisible detention, the
woman was “found” — still in custody — and released from a US-run prison, where she
had suffered both physical and psychological abuse.**

Commanders have denied human rights organizations access to virtually all prisons in
Iraq — in spite of several visit requests.*> Commanders have also refused requests by UN
human rights experts to visit Coalition prisons.** And they have selectively denied Red
Cross access to detention sites other than the central prisons, including, reportedly, local
facilities, special interrogation centers and other sites where detainees are most at risk.**
In March, 2005, a Human Rights First lawyer expressed great concern about the field
prisons where “conditions are terrible,” the “worse abuses” occur and Red Cross access is
“limited to nonexistent.”*

Coalition Prisons



Coalition forces hold prisoners throughout Iraq in dozens of places and many types of
facilities. Some are held in prison buildings with long rows of cells, some in makeshift
quarters like school buildings and army barracks, but most are held in prison camps with
tents for shelter, surrounded by razor wire and elevated guard towers. Most prisoners
have been held at five central facilities.*

Abu Ghraib Prison, a complex of buildings near Baghdad, was a notorious jailhouse of
the former regime. Abu Ghraib became the main US interrogation center and it also
became a worldwide symbol of prisoner abuse and inhumane conditions. Its stone
cellblocks and extensive tent camps have been described as unsanitary, seriously
overcrowded and lacking adequate quarters for prisoners.*” One US soldier assigned to
guard duty at Abu Ghraib wrote in a letter that military interrogators had “instructed us to
place a prisoner in an isolation cell with little or no clothes, no toilet or running water, no
ventilation or window, for as much as three days.”*® On May 24, 2004, at the height of
the torture scandal, the White House announced that Abu Ghraib’s prison buildings
would be soon torn down,*® but instead they were kept in service and were reported to
hold about 4,700 detainees in November, 2005.>° The main prison buildings are finally
said to have been emptied over the summer of 2006 and turned over to Iraqi authorities
on September 2.°* Some detainees were shifted to Camp Bucca and those remaining — an
estimated 3,000 — have reportedly been moved to a new US prison at Camp Cropper.>2

Camp Bucca, the biggest US detention facility, is a 100-acre prison camp in the desert
near Umm Qasr, in the south. Bucca was the subject of the first official US military
inquiry into abuse and torture in May 2003, very soon after the site was built.>* Initially,
US military planners intended the facility to hold 2,000 to 2,500 prisoners.>* But as of
March 2006, an estimated 8,500 Iragis were held there® and by March 2007 the number
had jumped to 13,800.® Amnesty International reported in 2003 that detainees at Camp
Bucca were being “held in tents in the extreme heat and were not provided with sufficient
drinking water or adequate washing facilities. They were forced to use open trenches for
toilets and were not given a change of clothes - even after two months' detention.”’ By
2006, some tents had been replaced by tin-roofed huts and sanitation had marginally
improved, but this vast complex in the scorching desert, subject to sandstorms, remains a
hell-hole for prisoners. The whole complex is divided into “compounds,” each
surrounded by barbed wire and guard towers and holding about 800 prisoners. Prisoners
have rioted several times to protest maltreatment, poor conditions, and religious insults
by guards. In January 2005, guards opened fire from observation towers during one
protest, killing four detainees and wounding six more.*®

Fort Suse, a former Iraqi military barracks located near Sulimaniye in the north, was
reconstructed and opened in 2005 to accommodate the rising number of Coalition
prisoners. * In late 2005 it held about 1,200 inmates.*° It was handed over to Iraqi
authorities in September 2006.

Camp Cropper near Baghdad was an important center for interrogation during the early
months of the occupation and the Red Cross reported “at least 50 incidents of abuse” in
early July 2003.%* The prison is best-known for holding “high value” prisoners, mainly



top political and military leaders of the former regime® who were held in solitary
confinement, devoid of sunlight, under conditions that the Red Cross considered “serious
violations” of the Geneva conventions.® In August 2006, the US detention command
opened a $60 million expansion and the facility can now hold several thousand inmates.
Reportedly, 3,000 were brought in from Abu Ghraib during the summer of 2006.%* In
April 2007, US prison authorities said that 3,300 were being held there.®® According to
the New York Times, though Camp Cropper is supposed to symbolize “reform” in the US
detention system, “several detainees there have died mysteriously in the past year.”®

Camp Shu’aiba, a detention center located at a major British base south of Basra, has
generally held less than 200 detainees. In August 2006 it reportedly held just 85.%
Though the numbers are relatively low compared with the prisons under US authority, the
British have not had a good record as jailors. In 2003, an officer’s order to “work
prisoners hard” led to serious abuse of British detainees at a nearby site® and there have
been several investigations and court martials as a result of prisoner mistreatment. In late
2005, reports spoke of hunger strikes and prisoner “disturbances” at Camp Shu’aiba,
protesting beatings by guards and holding of inmates without trial.*® At the same time,
families blocked the road to the facility in protest at a lack of family visits.”® Attempted
suicides by despondent prisoners have also been reported.”

Other Sites include six relatively large detention centers — a facility known as MNF
Center and five prisons maintained by US forces at brigade or divisional level.””
Coalition forces have held prisoners in dozens of smaller sites, including secret
interrogation centers such as the former Camp Nama near Baghdad. In Nama, detainees
were forced to stand for days in cargo containers in the blazing sun with temperatures
rising to 135 degrees Fahrenheit, deprived of their clothes and not allowed to sleep.”
Camp Diamondback at the Mosul airport in the north is another secret scene of
notoriously bad conditions. " Additionally, prisoners are held in makeshift prison camps,
collection points, and other local detention centers, including many of the sixty “forward
operating bases” close to the theater of military operations.”

Prison Conditions

While torture and abuse have been the worst aspect of Coalition prisons, authorities have
also subjected detainees to unacceptable and inhumane conditions of incarceration, which
violate international human rights standards. Reports have spoken of poor food and bad
quality water, prisoners exposed to extremes of temperature, grossly overcrowded cells,
and seriously inadequate sanitation arrangements.”® General Paul Mikolashek reported
that at Abu Ghraib, garbage and sewage covered the grounds of the outdoor camps,
bathing facilities were minimal, fresh water was in short supply and detainee meals were
frequently contaminated with dirt and rodent droppings.”” In order to pressure prisoners
and to “soften them up” for interrogation, guards at many facilities have reportedly
withheld or greatly curtailed access to food and water, punitively limited visits to the
latrine, confined inmates to fetid isolation cells, and removed mattresses, sheets and
prisoners’ clothing.”



Conditions in the Coalition prisons are greatly worsened by the language barrier between
guards and detainees, which results in what the Red Cross has called “frequent
misunderstandings” that are “compounded by a widespread attitude of contempt on the
part of the guards.” ”® The Red Cross has reported further that “a failure to understand or
a misunderstanding of orders given in English was construed by guards as resistance or
disobedience,” leading to abusive punishments.®’

At Camp Nama, a temporary detention site at the Baghdad International Airport, run by a
secret US military unit called Task Force 6-26, prisoners were crammed into dozens of
small cells, overwhelmed by the smell of human waste, and often forced to squat or
crouch for sleeping because of overcrowded conditions.® In Tal Afar, at a police station
under direct supervision of US forces, “forty-seven prisoners were squeezed into a cell so
tight that they had to take turns sleeping; four or five others were crammed into the
latrine.”® In this jail, one of the detainees was a twelve year-old boy; another man was a
schoolteacher who had been arrested after a roadside bomb detonated near the taxi he had
hired. He had never seen a lawyer.”®

Prisoners have repeatedly protested, rioted, gone on hunger strikes and otherwise taken
extreme measures to call attention to their unacceptable prison conditions. The March
2004 report by General Antonio Taguba, investigating prison abuse, makes it clear that
Coalition prisons were seriously overcrowded and that during 2003 there had already
been a number of protests, to which guards had responded by opening fire on prisoners.®
In one such incident at Abu Ghraib on November 24, 2003, guards killed three and
wounded nine.®

Two of the world’s most respected medical journals, The Lancet and the New England
Journal of Medicine, have run articles detailing the unethical and illegal behavior of
military medical staff at Coalition prisons.*® Doctors, nurses and other medical personnel
have failed to monitor and correct unhealthful sanitary conditions and inadequate
provision of food and shelter.®” Most seriously, they have not reasonably attended to the
medical needs of prisoner Not only have they failed to conduct routine examinations, but
they have failed to attend to prisoners’ wounds, sores, broken limbs and other serious
conditions.®® Military medical personnel have also failed to report prisoners’ medical
condition or filled out false reports and death certificates.® They have failed to provide
prisoners with needed medicines.”® And they have turned over prisoners’ medical records
to interrogators, to allow them to exploit the vulnerabilities of detainees.”* Few Coalition
military doctors or medical professionals have come forward to give evidence about these
serious violations of medical ethics and international law, though the crimes have been
well-documented by civilian medical researchers. Nor has any military medical
professional been brought to trial for these acts, so damaging to the prisoners put under
their care.

Practices Condemned in Iraq and at the UN

In September, 2005, Iraqi Justice Minister Abdul Hussein Shandal said “No citizen
should be arrested without a court order. There is abuse [of human rights] due to



detentions, which are overseen by the Multinational Force and are not in the control of
the Justice Ministry.”® UN Secretary General Kofi Annan repeatedly called attention to
the Coalition’s policies of arbitrary imprisonment, referring in 2005 to “the detention of
thousands of persons without due process;” Annan also noted that “prolonged detention
without access to lawyers and courts is prohibited under international law, including
during states of emergency.”® In March 2006, Annan again reiterated these concerns,
making a clear judgment that the Coalition’s arguments about security are
unacceptable." UN High Commissioner for Human Rights, Louise Arbour has made the
same point and the UN Assistance Mission in lIraq has frequently criticized the mass-
detenti%g operations and the large number of detainees without access to judicial
review.

Conclusion

The Geneva Conventions and the International Covenant on Civil and Political Rights set
clear standards for the legal status and treatment of prisoners of war and criminal
detainees. Under these standards, it is illegal to hold persons arbitrarily and
incommunicado. All detainees are guaranteed the right to legal counsel and due process
of law. They have a right to decent and humane standards of incarceration, they have a
right of contact with the Red Cross, and they must not to be mistreated. Domestic laws of
the United States, the United Kingdom and other Coalition members, as well as the laws
of Iraq, also afford protections against arbitrary, extrajudicial and incommunicado
detention. The International Convention for the Protection from Enforced Disappearance
qualifies the widespread or systematic practice of unlawful arrests and detentions as a
crime against humanity.*

The United States and the United Kingdom have argued unconvincingly that they have
been given unlimited detention authorization under a letter from US Secretary of State
Colin Powell, attached to UN Security Council Resolution 1546. The letter speaks of
“internment where this is necessary for imperative reasons of security.” UN Secretary
General Kofi Annan rejected this interpretation and the UN continues to raise questions
about the legality of this policy.

Tens of thousands of people have been held in abusive detention, removed from their
families and kept incommunicado for long periods. The policy has terrorized the Iraqi
population. It has done great harm and seriously violated international law.



Detentions in Iraq

(humbers rounded to nearest hundred)
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