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Is International Law Relevant to the War
in Iraq and its Aftermath?
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What’s law got to do with the war in Iraq?

The war in Iraq and its aftermath have raised many questions about the value of
international law – the system of rules that governs relations between nation states.

There has been an intense debate about whether Iraq spells the end of the United
Nations and the international legal system.

On the one hand, there is an eminent chorus of politicians, scholars and media
commentators who have already sung funeral dirges for the Security Council.

So, before the war, President George W Bush drew on images of the failed League of
Nations to remind the UN of its duty to authorise force against a key member of the axis
of evil. He said that, if it failed in this duty, the entire UN would ‘fade into history as an
ineffective, irrelevant debating society’.

Closer to home, our Foreign Minister, Alexander Downer, gave an even less diplomatic
account of the UN in a speech here at the NPC in May. Mr Downer spoke scathingly of
a multilateral approach to the use of force through the UN Security Council as the
politics of the ‘lowest common denominator’.

He declared Australia prepared to be involved in more ‘coalitions of the willing’ outside
the UN as a response to the frustrations it had experienced in the context of Iraq.

Outside the political realm also, we now find a scholarly literature predicting the demise
of the Security Council. A good example of this is a recent article by Michael Glennon
in Foreign Affairs, quoted with approval by various Australian journalists.

Glennon’s article is titled ‘Why the Security Council failed’ and he argues that the
system of collective security established in the UN Charter has completely collapsed.

For Glennon, this is primarily a failure of vision the Charter’s drafters. The international
community ‘failed to anticipate accurately when force would be deemed unacceptable’
and ‘it did not apply sufficient disincentives’ to deter the unacceptable use of force.

At the other end of the spectrum from the funeral chorus for the Security Council is
what we could term a cheer leading squad.
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Thus, the President of the ASIL, Anne-Marie Slaughter, read the debate over whether or
not the Security Council would or should approve an invasion of Iraq in March as proof
that the UN system was working just as its founders had envisaged.

She argued that the fact that the US had approached the UN Security Council for
approval for the use of force in the first place was a sign of the significance of the UN in
world politics. The threat of the use of the veto by three permanent members of the
Security Council was the system in action.

So, there is a strongly polarised debate about the role and future of the UN: on the one
hand, it is all washed up; on the other, it is fulfilling the role envisaged by its founders.

It’s worth noting that similar debates have occurred regularly throughout the life of the
UN. From Korea in 1950 to NATO’s intervention in Kosovo in 1999, it has been said
that the United Nations would be permanently marginalised in matters of war and peace.

My argument is that, despite its imperfections, the United Nations and the system of
international law it presides over is of crucial importance in the international
community. It offers a method of testing the legitimacy of actions in the international
arena that is distinct from the often short term judgments of international politics.

I want to make this argument about the value of international law in the context first of
the decision to wage war on Iraq and, second, the aftermath of the war.

Going to war

To take the international law relevant to the decision to go to war:

The United States developed a complex set of legal justifications, some radical in their
conception and some quite traditional, drawing on existing doctrines, although it has
never provided a definitive statement of the law. Its allies in the coalition of the willing
varied in their adoption of the suite of legal rationales.

The most radical and far-reaching of the United States justifications was announced
officially in a speech by President Bush at West Point Military Academy in May 2002
and then elaborated by the National Security Council in September 2002. This was the
doctrine of pre-emptive self-defence.

It can be summarised as the right to use force to prevent a future attack by another state,
even when there is no concrete evidence that an attack has been planned. The argument
was (of course) that Iraq, a ‘rogue state’, part of the ‘axis of evil’, which held aggressive
intentions towards the United States, held stocks of weapons of mass destruction, it
constituted an ongoing threat to the United States.

For a while, Australia seemed to toy with the idea of supporting the United States
doctrine of pre-emptive self-defence. The Defence Minister, Senator Robert Hill, gave
some support to the idea and in December last year Mr Howard said that he would like
to see the UN Charter amended to allow pre-emptive action against terrorists. The
Governor-General has recently revived this idea.
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There is little doubt that the doctrine is inconsistent with the UN Charter which
prohibits the use of force except in two circumstances: The use of force authorised by
the UN Security Council under Chapter VII of the Charter; and the use of force in self-
defence when an armed attack occurs or is imminent.

Apart from its inconsistency with the fundamental purposes of the UN Charter, it’s clear
also that a doctrine of pre-emptive self-defence could lead to international chaos as it
provides no objective test for determining when a threat exists.

The doctrine leaves the perception of threat in the eye of the country claiming the right
and rejects the collective views of the international community. Ironically, the doctrine
of pre-emptive self-defence would have allowed Saddam Hussein to launch an armed
attack on the United States and Australia in February 2003 as it was by then clear that
an attack on Iraq was imminent.

A second legal justification for the invasion of Iraq invoked by the United States was
the argument that a series of Security Council resolutions adopted over the last 12 years
could be read to allow individual nations to invade Iraq to destroy its stocks of
chemical, biological and possibly nuclear weapons.

The argument relied on by the coalition of the willing was that the war had the implicit
approval of the UN Security Council. The approval was found in a combination of
resolution 678 (1990) which sanctioned the use of force after Iraq’s invasion of Kuwait,
resolution 687 (1991) which set out the cease fire terms and resolution 1441 (2002)
which dealt with strengthening the procedures to monitor Iraq’s disposal of its weapons
of mass destruction.

Australia’s formal legal justification for joining the coalition of the willing rested on
this ‘continuing Security Council authorisation’ rationale.

At the legal level, the attempt to locate a ‘continuing authorisation’ for war involved a
selective and quite misleading interpretation of the Security Council resolutions. It
involved a type of scrabble game with words taken from Security Council resolutions
free of context to take on quite new meanings.

In effect, the coalition of the willing argued that because force had been authorised to
remove Iraq from Kuwait in 1990, force could again be used to ensure that Iraq had
destroyed all weapons of mass destruction.

This interpretation went against the clear wording of the resolutions. It ignored in
particular the fact that an early version of that resolution prepared by the United States
authorised the use of force if Iraq did not adequately comply with its terms, but that
version was withdrawn because it did not command the Security Council’s support.

Statements made at the time of the adoption of resolution 1441 by both the United
States and the United Kingdom also specifically denied that it could be read as a
‘trigger’ for military intervention.

Part of the justification for the implausible interpretation of the Security Council
resolutions was of course the United States and United Kingdom’s great public
confidence that Iraq held significant stocks of biological and chemical weapons.
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The idea seemed to be ‘how can we let nice legal interpretations of words stand in the
way of dealing with a crazed government sitting on a stockpile of dangerous weapons?’
We now know that the claims about Iraq’s possessions on weapons of mass destruction
were at least exaggerated and based on surprisingly skimpy evidence. Enthusiasm for
the invasion for a host of other reasons seems to have overrun a cautious appraisal of
the facts and justified a twisting of the law.

A third legal rationale for the invasion of Iraq was the argument that the international
legal community had a duty to intervene in Iraq in order to save the people of Iraq from
the terrible dictator, Saddam Hussein.

For example, you may recall our own Prime Minister’s speech in March 2003
committing Australia to the coalition of the willing when he spoke of the atrocities of
Saddam’s regime, particularly the gouging out of the eyes of children. More recently,
Mr Howard has told troops returning from Iraq that they had fought in a just cause to
save the people of Iraq from a dictator.

This type of argument is known by international lawyers as the doctrine of humanitarian
intervention. Given the well-documented serious human rights violations of Saddam
Hussein’s rule, is there not a right, if not a duty, for other nations to intervene to remove
the source of the violations?

Many commentators have pointed out that the coalition of the willing’s concern for the
welfare of the Iraqi people was a very recent development and that the west had sat by
in the 1980s when Saddam engaged in massacres of his own people. We know that
many western countries had supplied Saddam with weapons and had been indifferent to
his capricious atrocities.

Politically at least it seemed inconsistent to be suddenly developing a deep concern
about the human rights of Iraqis. But these political inconsistencies may not have legal
implications. After all, international lawyers have generally accepted Australia’s
intervention in East Timor in 1999 in the terrible post-election violence, despite our
long history of supporting Indonesia’s invasion and occupation of that island.

Does international law, then, allow one country to intervene in another if there are
serious human rights abuses? The doctrine is at first sight a challenge to the basic
principles of state sovereignty and non-intervention in the affairs of other countries so
cherished by international law. What are the conditions required for humanitarian
intervention?

It has been suggested by an independent commission established by the Canadian
government, the International Commission on Intervention and State Sovereignty, that
the concept of ‘humanitarian intervention’ should be re-defined as a ‘responsibility to
protect’. This change in terminology ‘implies an evaluation of the issues from the point
of view of those seeking or needing support, rather than those who may be considering
intervention.’

The idea of a responsibility to protect allows us to find a balance between respect for
state sovereignty and the need to respond to significant human rights violations. The
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Commission articulated a responsibility to protect that may involve military
intervention in international law and distilled three guiding principles.

First, there must be a just cause. As the Commission said: ‘Military intervention for
human protection purposes is an exceptional and extraordinary measure. To be
warranted, there must be serious and irreparable harm occurring to human beings, or
imminently likely to occur.’ The Commission identified two types of such harm as a
large scale loss of life or a large scale ethnic cleansing.

Second, the Commission stated that the primary purpose of the intervention must be to
avert human suffering; that intervention can be justified only when every other non-
military option has been explored; that the scale, duration and intensity of the military
intervention should be the minimum necessary to protect; and that there must be a
reasonable chance of averting the suffering that has justified the intervention.

The third principle identified by the Commission is that of ‘right authority’. It argued
that the UN Security Council was the most appropriate body in the first instance to
authorise military intervention. If the Security Council were to reject a proposal for
intervention, the Commission proposed that the UN General Assembly consider the
matter under the 1950 Uniting for Peace Resolution; or that action be taken by a
regional organisation.

Measured against these three criteria, the humanitarian intervention argument in the
case of Iraq appears decidedly shaky. First, there was no public evidence of an actual or
imminent large scale loss of life caused by the Iraqi government.

Sadly, there was much evidence of atrocities that occurred some time ago, while the
west averted its gaze. Australia’s own treatment of Iraqi asylum seekers, challenging the
validity of their claims of persecution, also undermines our claims that we invaded Iraq
on human rights grounds.

Second, there was little evidence to suggest that the intention behind the coalition’s
intervention was to halt or avert the suffering of Iraqis. If the human rights of the Iraqis
were the primary motive for the invasion, given the destruction of civilian life and
infrastructure that it caused, questions can be raised about whether the means used to
protect Iraqi human rights were proportionate.

Third, the ‘right authority’ requirement of the responsibility to protect proposed by the
International Commission was not met because the US failed to work successfully with
the Security Council.

An important aspect of the ‘responsibility to protect’ formulation humanitarian
intervention argument is that it involves a responsibility to prevent conflict by dealing
with root causes, a responsibility to react to situations of compelling human need and a
responsibility to rebuild after any military intervention. In other words, humanitarian
intervention cannot be seen as a right to be invoked when a country finds it convenient
to do so.

Taking the responsibility to protect formula seriously raises troubling questions for the
international community and of course for us in Australia. For example, what does it
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signify in the case of the human rights situation in countries with which we have
significant relationships, such as Zimbabwe or Burma?

My argument is that, from an international law perspective, there were serious problems
with all the asserted legal rationales for the war on Iraq. But, we can ask, does this
matter? Clearly, it did little to constrain the actions of the coalition of the willing.

In any event, most members of the coalition produced legal opinions saying that there
were valid grounds to go to war without Security Council authorisation. If there are
views supporting both sides of a legal argument, how can we say that one case is better
than another?

One test an international lawyer might apply is to analyse the type of legal
argumentation is being used and to ask how an authoritative body such as the
International Court of Justice might resolve the legal issues.

The distinguished constitutional lawyer and Dean of the ANU Law School, Professor
Michael Coper, has suggested we can assess High Court decisions against two criteria:
doctrinal clarity and coherence; and conformity with constitutional purpose.1 I think
these can be usefully adapted to the international law context. Is the legal opinion clear
and coherent, and does it conform to the overarching purposes of the international legal
system?

On these type of tests the various coalition members’ legal advices would seem very
unpersuasive. Australia’s legal slim advice, for example, does not cite any cases or other
authority that support its reading of the various Security Council resolutions; its
arguments are inconsistent with legal principles and the purposes of the UN Charter.

From an international lawyer’s perspective, the decision to go to war against Iraq was
based on a false dichotomy. The coalition of the willing told us that we could either
attack Iraq now or accept a situation where Saddam could continue on his capricious
dangerous way.

I think that international law suggests other options. As Harold Koh, Dean of Yale Law
School, has pointed out, this type of bipolar analysis discouraged exploration of
meaningful alternatives.2 For example disarming Iraq without attack through
multilateral strategies and stronger intervention to protect human rights.

This would have required restoring effective UN weapons inspection and cutting off the
flow of weapons into Iraq. It also would have meant the presence of human rights
monitors in Iraq, as well as exploring the possibility of bringing Saddam and his top
aides to face prosecution before the ICC or an ad hoc tribunal.

The reconstruction of Iraq
International law is relevant also to current operations in Iraq. International law sets out
the various responsibilities of an occupying power in the Fourth Geneva Convention of
1949. One fundamental duty is to restore and ensure public order and safety (article 6).

                                               
1 ‘Interpreting the Constitution: A Handbook of Judges and Commentators’, in A. R. Blackshield
ed. Legal Change: Essays in Honour of Julius Stone (1983) 53.
2 55 Stanford Law Review 1479 (2003).
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We know that, despite the official language of liberation, daily life is much less secure
than it was under the Saddam regime. It is now clear that the coalition of the willing
failed to plan adequately for the inevitable breakdown of law and order after their
successful military operation.

A report by Human Rights Watch in June 2003 pointed out that the coalition has not
communicated with the local population about security; it has not deployed international
police or judicial personnel; it has relied on combat troops for policing duties without
adequate training; and that it hasn’t protected victims and witnesses in criminal matters.
Ironically many Iraqis have called for the old corrupt and brutal police force to provide
security.

The medical situation in Iraq is much worse than before the war: there is no functioning
health ministry and water shortages have caused cholera as families drink from rivers
that contain sewerage. UNICEF has estimated that 7.7 percent of Iraqi children under 5
are now suffering from acute malnutrition, almost double the rate before the war began.

The UN Security Council has adopted two major resolutions on the situation in Iraq:
1483 (May 2003) and 1511 (16 October). Both leave the United States in primary
charge of reconstruction, with a subsidiary role to be played by the UN and an interim
Iraqi administration, although they emphasise the need to hand over power to the Iraqi
people in the rather open terms ‘as soon as practicable’.

There are some aspects of the resolutions, particularly Resolution 1483, that give pause.
For example, the coalition, rather than the UN, is given power to disburse the proceeds
of the sale of Iraqi oil.

Although the Resolution requires that the funds be used to benefit the people of Iraq, the
benefit is to be judged by the coalition of the willing, leading to the disturbing
likelihood that the coalition will use the funds to pay its own corporations to repair the
Iraqi infrastructure that coalition forces themselves destroyed.

It is also striking that Resolution 1483 calls for income to the Development Fund for
Iraq to be independently audited, but not expenditures. The Resolution cancels all
existing legal rights to Iraq's oil, giving the coalition the right to sell the oil to whoever
they choose.

A related problem is that Paul Bremer’s vision for reconstruction effectively leaves
Iraqis to observe US military and contractors rebuild their country.

It seems that the future contemplated for Iraq by the coalition will be cast in a very
specific model of democracy, based on a free-market economy. Indeed Donald
Rumsfeld told the Council on Foreign Relations in May 2003 that a liberated Iraq must
move quickly to privatise its state-owned enterprises, an action that many Australians
might reject as an unalloyed good.

Resolution 1483 also contains some significant silences. It endorses the notion of a
‘representative’ government, but gives no clue as to who should be represented. United
States officials often refer to the need for representation of the Kurds, the majority
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Shiite Muslims and the Sunni Muslims. But what, for example, of representation on the
basis of sex?

A conference of Iraqi exiles convened by the United States in May 2003 included four
women among the three hundred delegates. Of the 25 members of the interim
Governing Council, three were women, with one now dead.

In 2000, to much fanfare, the Security Council adopted resolution 1325 which
acknowledged the importance of women’s equal participation in peace negotiations at
all levels, but this resolution has not been put into practice in Iraq.

Another silence in the UN resolutions is about the measures to be taken to protect
human rights or to provide justice and accountability for past violations of human
rights. For example, how will responsibility for the mass graves being uncovered be
determined? It is clear that the Iraqi judiciary does not have the capacity to deal with
cases of this complexity.

Various officials in the United States administration and experts in Washington think
tank regard Iraq as a potential bulwark of democracy in the Middle East. They have
developed what has been termed a ‘tsunami’ theory of Iraqi democracy.

The idea is that a reconstructed Iraq could become a model democracy for the region,
which will then be unable to resist the great wave of democracy. This optimism seems
quite misplaced at the moment, but it also ignores the fact that any Iraqi democracy
engineered by the coalition will not be seen as a local model: many Arabs will regard
Iraq as ‘liberated’ through western intervention, rather than by a powerful local
movement.

This suggests the importance of a carefully thought through process of constitutional
drafting with perhaps the adoption of an interim constitution to allow work to proceed
on a final version before elections are held.3

Conclusion

The war in Iraq and its aftermath seem to suggest the revival of the pre-UN political
order where force is the primary source of legitimation.

These events undermine the idea that there is an international rule of law, where like
cases are treated alike and where a system of justice restrains arbitrary action.

We can see now in Iraq, as in Afghanistan before it, that military successes do not
always have the desired results. The fall of Saddam Hussein’s Iraq was presented by its
supporters as a way to reduce the threat of terrorism. But it is clear that the invasion has
encouraged a new generation of people without any form of power to resent the military
might of the west.

                                               
3 See Marina Ottaway & Thomas Carothers, ‘The Right Road to Sovereignty in Iraq’ Carnegie
Endowment for International Peace, 27 October 2003.
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So, has Iraq been a success or failure in international legal terms? Should we see Iraq as
a disaster for international law, a rent in the delicate fabric that has taken centuries to
develop and which may keep tearing?

I think that the war on Iraq and its aftermath has shaken the foundations of international
law, but at the same time, it has underlined the real value of the international legal
system. I don’t want to exaggerate the virtues of international law or claim that it is the
answer to all geo-political problems. It has many blindspots. It is particularly inadequate
in dealing with structural injustices.

But perhaps the greatest asset of international law is its insistence (albeit hard to realise
in many contexts) on a collective, rather than an individualised, unilateral notion of
justice. It offers a set of standards against which we can measure international behaviour
and call governments to account.

The price of ignoring international law in the case of Iraq is that it will be much harder
to invoke international legal standards when we want to restrain others.

In my view, the way ahead for a country such as Australia is to work to strengthen
international law.

Given our close ties to the US (celebrated so warmly last week), we are in a good
position to encourage it to resist the pull of unilateralism.

We should, for example, pressure the US to ensure international law is observed in the
treatment of all prisoners at Guantanamo Bay.

We should work to persuade the US of the problems with undermining the new ICC
with its BIA and SC resolutions exempting peace keepers from the Court’s jurisdiction.

We should also support the calls of Kofi Annan for Security Council reform, for
example through broadening its membership.

The lasting lesson from the Iraq conflict will be, I think, that global political power and
influence stems not from military might but from a genuine perceived commitment to
the values of democracy, human rights and the rule of law.


