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Fair shares

There is growing anger 
around the world at 
corporate tax dodging.  
How can commercial lawyers 
respond to demands for tax 
justice?

Adrienne Margolis reports

The ability of multinational corporations to 
shift profits between jurisdictions to minimise 
their tax bills has a profound impact on 
the global economy. In 2009, Christian Aid 
estimated that poor countries were being 
deprived of US$160bn annually which could 
be channelled into causes such as saving the 
lives of 350,000 children under the age of five 
every year. Richer countries are affected too – 
in the UK alone, estimates of the gap between 
taxes owed and collected are now as high 
as £120bn a year, far outstripping planned 
government spending cuts.

Corporations argue that their behaviour is 
legal. They are backed up by commercial 
lawyers who say that their mandate is to 
reduce their client’s tax liability, within the 
available parameters. “Tax avoidance is 
something that is advocated and taught 
during legal training,” one lawyer points out. 
“I think that campaigners may have more 
success advocating tax justice to policymakers 
than commercial lawyers, who are employed 
to carry out a particular job. Naming and 
shaming can be a very powerful tool.”

Growing public anger in rich and poor 
countries at revenues lost through tax 
dodging by multinationals is shifting the 
goalposts. “The traditional defence of 
compliance is dead; the distinction between 
evasion (illegal) and avoidance (lawful) has 
dissolved in the eyes of governments, NGOs 
and citizens,” a recent report from Corporate 
Citizenship noted. 

Some barristers point out that lawyers do 
have room for manoeuvre in the tax advice 
they give to corporate clients, because of the 
need to take reputational issues into account. 
“Advice is not value neutral,” tax expert Philip 
Baker QC believes. “I take the view that it 
is part of the responsibility of a lawyer to 
question how the revenue authorities are 
going to view a scheme. For example – you 
have to ask, if I go to court would I lose? 
With tax issues there is always the risk of 
litigation. If you have a ten-year tax dispute 
with the revenue authorities it can create large 
problems for an organisation.” 

Another leading tax barrister suggests that 
in order to improve revenue raising from 
multinationals operating in developing 

countries, the law could sidestep technical 
distinctions between legitimate tax planning, 
tax avoidance and tax evasion and focus 
instead on a more widely defined notion of 
‘tax abuse’. 

“This would include the kind of tax driven 
supply chain management strategies operated 
by multinationals. An evidence based list 
could be drawn up of specific countries that 
are particularly vulnerable to abusive tax 
behavior by multinational corporate groups,”  
David Quentin says. “International measures 
designed to protect the tax bases of those 
countries need not get bogged down in the 
definitional problems that make abusive tax 
practices so difficult to legislate against, in 
jurisdictions like the UK”. 

An International Bar Association Human 
Rights Institute task force looking into the 
relationship between illicit financial flows, 
poverty and human rights is focusing on 
tax abuse. It is asking how a more effective 
and equitable tax system can help eradicate 
poverty and what new approaches can be 
taken, to generate revenue for development 
and to promote good tax governance. It is 
also investigating whether tax abuses are an 
infringement or violation of human rights 
under international law. 

“The link between tax abuse, poverty, human 
rights and development is an emerging issue,” 
task force rapporteur Lloyd Lipsett explains. 
“ NGOs were looking at the link between tax 
abuse, poverty and development and the 
G20 summit in 2008 brought it to broader 
attention. The global financial crisis and the 
pressures on both developed and developing 
countries have highlighted the need to raise 
revenue and make progress on poverty 
eradication, development goals and the 
protection of human rights.”

The task force has tried to get a sense of 
what’s illicit and what is not but has opted to 
use tax abuse as a generic term. “It sets down 
a marker – but separate from tax evasion and 
avoidance and what is legal and not legal. We 
can sidestep the debate by using the phrase 
tax abuse,” Lipsett explains. He notes that 
there are different manifestations of corporate 
tax abuse – for example transfer mispricing, 
sweetheart deals in developing countries and 
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the inequality in the bargaining power that 
may be involved.

The main value of the task force’s work will be 
making the connection with human rights. 
“Poverty will probably always be with us in 
a relative form but we want to focus on the 
most extreme forms because that’s where the 
link to human rights can be most easily made 
– that is, human rights violations both as a 
cause and consequence of extreme poverty,” 
Lipsett says. He points out that in September, 
the UN Human Rights Council endorsed 
Guiding Principles on extreme poverty and 
human rights. 

“The issues of tax abuse, domestic resource 
mobilisation and human rights are starting 
to pop up in discussions on the post-2015 
agenda that will replace the millennium 
development goals,” Lipsett notes. “The role of 
the private sector is also becoming a bigger 
issue. The first set of millennium development 
goals focused on partnership but now there is 
a more explicit focus on the private sector role 
and the positive impact that it could make on 
sustainable development.”

Over the last decade, the formulation of the 
UN Guiding Principles on business and human 
rights has drawn attention to the role of the 
private sector. The approach taken in the 
Guiding Principles, using the Protect, Respect 
and Remedy framework championed by John 
Ruggie, has been key to making the linkages 
between the responsibilities of multinational 
corporations and human rights. 

“Without Ruggie it would be very difficult 
to point out where the responsibilities of 
business come from,“ Lipsett says. But he 
warns: “To understand the human rights 
implications of taxation, you need to look 
beyond the simple collection of tax revenues 
from the taxpayers.  You also need to 
understand how the tax revenues are spent 
by governments —including at the state 
and local levels — on social programmes 
that contribute to positive human rights 
outcomes.”

The first draft of the task force’s findings 
will be ready by the end of 2012. The aim 
is to launch an e-book at the IBA annual 
conference in Boston next autumn. “We hope 
it is the beginning of a larger conversation 
and the different aspects will be taken up 
by different people,” Lipsett says. But he 
cautions that when it comes to changing 
corporate behavior on tax, results will take 
time. “It’s more realistic to think of a long term 
incremental approach. It’s a disincentive for a 

government to move quickly and unilaterally 
because corporations can also restructure 
their affairs quickly. There is still a significant 
amount of tax competition between states to 
attract foreign investment.” 

Concerted action is needed, Lipsett suggests. 
“We have been looking at greater exchange 
of tax information with a view to putting 
comprehensive systems for automatic 
exchange of information in place, to 
discourage and detect tax abuses.”

The task force understands that corporate tax 
abuses are only part of the problem, and that 
tax abuses by individuals are also a significant 
issue.  “When looking at tax from a human 
rights perspective, the obligations of states for 

their tax policies, collection and enforcement, 
are central concerns,” Lipsett notes.

NGOs campaigning for tax justice have 
lobbied governments to introduce stronger 
transparency laws. They argue that this would 
go a long way to ensuring that multinationals 
pay the right amount of tax in poorer 
countries. 

The EU is planning a law on transparency and 
disclosure for the extractive industries that 
will require project-by-project reporting with 
a threshold of €80,000 for payment disclosure. 
The US Securities and Exchange Commission 
(SEC) introduced similar rules in August.

When scrutinising the behaviour of 
multinationals, NGOs often rely on pro bono 

Principles of equity

In UK law, because the state is the party 
wielding the power in its relationship 
with the taxpayer, it may only take what 
the letter of the law stipulates, and 
concepts of what is fair or equitable 
between the parties do not apply. But 
tax barrister David Quentin points to 
a body of law known as the Ramsay 
Principle, a judge-made anti-avoidance 
doctrine that produces results that run 
counter to black-letter tax law. “The 
relationship between the taxpayer and 
the state may be weighted in favour of 
the state, but the relationship between 
the taxpayer and other taxpayers is a 
symmetrical one,” Quentin points out. 
 “A symmetrical relationship easily 
admits of fairness as a guiding principle.”

Quentin notes that, while the Ramsay 
Principle is not generally thought of as 
a principle of equity, judges in tax cases 
often refer to the unfair burden that tax 
avoidance places on the general body of 
taxpayers.  Also, equitable principles are 
typically brought to bear by the courts 
where people behave “unconscionably”. 
Judges increasingly appear to share 
the popular view that a taxpayer’s 
conscience should be affected by tax 
avoidance activity. “Those who profit 
from the tax avoidance industry may 
believe that their clients should not feel 
bad about avoiding tax,” says Quentin, 

“but much of the rest of the world 
disagrees.”

This was clear in recent exchanges 
between British members of 
parliament scrutinizing how much tax 
multinationals have been paying in the 
UK. Members of the public accounts 
committee accused senior executives 
at Amazon, Starbucks and Google of 
diverting huge amounts of UK profits to 
tax havens. “Like any company you play 
by the rules and manage costs efficiently 
to offer fair value to shareholders,” Matt 
Brittin, the head of Google’s northern 
Europe operation, explained. “We’re 
not accusing you of being illegal, we 
are accusing you of being immoral,” 
committee chair Margaret Hodge 
responded. All three companies were 
asked to provide more information to 
parliament.

Quentin suggests that one way for a 
multinational corporation to make 
sure it is approaching its tax liabilities 
equitably “might be to compare itself 
with a hypothetical taxpayer in the same 
jurisdiction operating the same kind of 
trade, but without the benefit of sibling 
hub companies in low tax jurisdictions.” 
If the multinational takes into account 
only the tax deductions available to the 
hypothetical comparator company, this 
would result in an equitable amount of 
tax being paid.
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advice from lawyers, to guide them through 
tax law. Rosa Curling of lawfirm Leigh Day 
suggests that the matters raised are often 
so important, that cases should be taken 
to court. She is currently representing the 
pressure group UK Uncut Legal Action which 
has brought a case against the British tax 
authorities HMRC, alleging that a deal  
allowing Goldman Sachs off £20m of taxes 
owed, is illegal. 

Tim Street, director of UK Uncut Legal Action 
said: “There is overwhelming public support 
from thousands of ordinary people who want 
to see this dodgy tax deal challenged in the 
courts. It shows the deep level of outrage that 
people feel over state sanctioned tax dodging 
by big business, while government destroys 
public services that ordinary people rely on, 
saying that there is no money.”

The case is likely to be heard in 2013. “We need 

a judicial review because it is in the public 
interest  – the issue is of general importance,” 
Curling explains. 

But before the case can be heard, the lawfirm 
is working on a protective cost order, to limit 
its client’s costs. “People seeking access to 
justice often can’t afford to take the case. They 
are terrified of the costs involved. Leigh Day 
believes that the law should be accessible to 
everyone – but cost is always a client’s main 
concern. We do an initial investigation free  
of charge, which encourages people to  
come forward.”
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India tackles tax dodging

India’s illicit outflows were thought to 
amount approximately $104 bn between 
2000 and 2008. Lawyer and campaigner 
Smita Singh reports that as part of a 
plan to tackle corruption, crime, and 
illicit capital flight, this year the Indian 
government joined the Task Force 
on Financial Integrity and Economic 
Development’s Partnership Panel. 
The panel members also include the 
governments of Chile, Denmark, France, 
Germany, Greece, the Netherlands, 
Norway, Spain, the Canadian 
International Development Agency, and 
the Ford Foundation.

“The government has formulated a 
five pronged strategy which consists 
of joining the global crusade against 
‘black money’; creating an appropriate 
legislative framework; setting up 
institutions for dealing with illicit funds; 
developing systems for implementation 
and developing the skills needed for 
effective action,” Singh says.

Switzerland has signed a revised 
double tax treaty with India, on the 
exchange of information between the 
two jurisdictions. This is the first time 

the Swiss authorities have granted such 
a concession to a major developing 
country outside OECD, but the terms 
are still very restrictive. The Indian 
authorities are required to state in which 
of the 325 Swiss banks they suspect the 
taxpayer holds an undeclared account. 
This is not easy, because Swiss bank 
secrecy still forbids bankers from giving 
out any information about their clients 
or their accounts.

India acknowledges that bilateral 
agreements may be inadequate. 
“Multilateral action is more effective,”  
a finance ministry official observed. The 
country has looked to the G20 nations 
to take strong action against tax havens, 
and also wants the G20 to improve the 
information that countries share under 
tax information exchange agreements 
(TIEAs).

Earlier this year the Indian Supreme 
Court criticised the government for 
withholding information on black money 
stashed in foreign banks. The court said 
that the issue was not limited to tax 
evasion but a “mind boggling crime” 
amounting to “theft” and “plunder” 
of national wealth, with security 
ramifications.

Further information:
IBAHRI Task Force on Illicit Financial Flows, 
Poverty and Human Rights  
http://www.ibanet.org/Human_Rights_
Institute/TaskForce_IllicitFinancialFlows_
Poverty_HumanRights.aspx

Tax as a corporate responsibility issue: the 
implications for multinationals
Corporate Citizenship Insights
http://www.corporate-citizenship.com

False Profits: Robbing the poor to keep the 
rich tax free
Christian Aid Report March 2009, plus tax 
campaign resources
http://www.christianaid.org.uk/ActNow/trace-
the-tax/resources/index.aspx

UK parliamentary committee criticises 
corporate tax arrangements
http://www.guardian.co.uk/business/2012/
nov/12/amazon-google-starbucks-diverting-
uk-profits


